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THE BIG FIVE
 

OUR TOP 5 TRENDING TOPICS

A NEW DIRECTION AT THE SEC
Under Chairman Paul Atkins, the SEC spent the 
first half of 2026 pivoting from an enforcement-
first posture to one built around clarity and capital 
formation. The centerpiece arrived on March 17, when 
the SEC and CFTC jointly issued an interpretation 
of how the federal securities laws apply to crypto 
assets sorting them into five categories and 
concluding that most digital assets are not securities, 
while tokenized versions of traditional securities 
still are. The animating principle will be familiar 
to anyone who has read our litigation column: 
economic reality, not labels, controls. The release is 
interpretive guidance rather than a final 
rule which the Commission itself 
calls it a beginning, not an end, 
BUT the direction of travel 
is unmistakable.  Don’t 
ignore the regulatory 
impact and forecasting 
of where the SEC is 
headed.

For issuers and sponsors, the broader agenda behind 
it is the bigger story. Atkins has signaled disclosure 
obligations scaled to a company’s size rather than 
one-size-fits-all, an “innovation exemption” to give 
early-stage ventures a clearer path to raise capital, 
and a generally friendlier stance toward private 
offerings and IPOs. Paired with the GENIUS Act’s 
stablecoin framework taking effect later this year, 
the message to anyone raising capital is that the 
runway is getting clearer and the friction lower. The 
caution is equally real: this is a framework still being 
built. Interpretive releases get revised, exemptions 
arrive with conditions, and “lighter touch” is not 
“no touch.” The opportunities are genuine, but they 
reward the sponsors who structure carefully now, 

not the ones who assume the rules 
have fully settled.

1





6

Here is what changes when the right people are 
in place before the first substantive conversation 
with a buyer:

•	 The attorney has reviewed the corporate 
records, identified the issues, and fixed what 
can be fixed before due diligence.

•	 The CPA has prepared normalized financial 
statements that present the business at its 
actual value rather than its tax-minimized 
value.

•	 The M&A advisor has run the market 
process that creates competitive tension 
— the single most reliable driver of 
maximum sale price.

•	 The financial planner has modeled 
what the proceeds need to do so the 
seller knows their real number before 
they start negotiating.

Without that team in place, the buyer 
knows more about the transaction 
than the seller does. The buyer has 
done this before. The seller has not. 
That asymmetry is expensive.

In Never Sell Alone we walk through 
every stage of the M&A process — 
from the first readiness assessment 
through closing and the transition 
— with the specific goal of closing 
that information gap. Not to 
make every business owner an 
M&A expert. But to make sure 
that when you sit across the 
table from someone who has 
acquired fifty companies, you 
understand what they are 
actually doing.

The book is now an 
Amazon bestseller. We are 
grateful for the response 
from clients, referral 
partners, and business 
owners across Texas 
and beyond who have 
found it useful.

If you know a business owner who is thinking 
about a sale — this year, next year, or in the next 
five — we are happy to send them a copy. The 
conversation it starts is usually the most valuable 
one they have had about their exit.

DUGAN P. KELLEY, ESQ. & MATTHEW M. 
CLARKE, ESQ.

Never Sell Alone is available on Amazon. 
Complimentary copies available for clients and 
referral partners — contact our office.
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I do three kinds of work. I help people buy and sell 
companies, I structure and finance commercial 
real estate, and I litigate when those deals fall 
apart. As of this year, every one of those three 
has a machine somewhere in the middle of it. 
Some of what artificial intelligence is doing is 
genuinely useful, and we use it every day. Some 
of it is dangerous in ways most people have not 
thought through. The clients who come out 
ahead in this cycle will be the ones who can 
tell the difference. So let me tell you what I am 
actually seeing.

THE DATA ROOM READS ITSELF NOW

Start with the work closest to my desk. In M&A, 
artificial intelligence has stopped being an 
experiment. Deloitte reported last year that 86 
percent of corporate and private-equity leaders 
are now using generative AI somewhere in their 
deal process, with diligence teams reporting 
efficiency gains around 75 percent over old-
fashioned manual review. McKinsey has put the 
cost savings near 20 percent and found that 
many users are closing deals 30 to 50 percent 
faster. The data room used to be a vault that 
associates read one painful document at a 
time. Now the AI reads every document in it 
— and it flags the change-of-control clauses, 
the indemnity provisions, the customer-
concentration problems, and the non-competes 
faster than any first-year associate ever could.

If you have read Never Sell Alone, you know that 
list. Those are the skeletons. The machine is very 
good at finding them.

The same shift is happening inside law firms. 
Industry surveys this year show lawyer adoption 
of generative AI more than doubling in twelve 
months — from roughly a third of us to about 
seven in ten. The newest wave, so-called agentic 
AI, goes a step further. Instead of answering a 
question, it runs a multi-step task on its own: 
researches an issue, drafts the document, flags 
the weak spots, and revises. Used well, it is a 

AI IS IN EVERY DEAL NOW4
tireless junior associate that works at midnight 
and never complains.

AI CAN READ EVERY PAGE IN THE DATA 
ROOM. IT CANNOT TELL YOU WHICH PAGE 

IS GOING TO BLOW UP YOUR DEAL.

But here is the part the software demos leave 
out. The machine produces a first pass, not a 
finished work product. It does not know that the 
“minor” working-capital definition is the one the 
buyer intends to weaponize at closing. It does not 
feel the thing in a deal that tells an experienced 
lawyer something is off. That judgment is still 
yours, and it is still the whole game.

AI IS ALSO THE REASON YOUR BUILDING IS 
WORTH MORE

Now widen the lens. The same technology that 
reads the data room is reshaping commercial real 
estate from the outside in — because all of it has 
to run somewhere. Data centers have gone from 
a niche asset class to the single hottest corner of 
CRE. JLL projects roughly 100 gigawatts of new 
capacity coming online between 2026 and 2030, 
which works out to something on the order of 
$1.2 trillion in new real estate value, inside an 
infrastructure build-out that could reach $3 
trillion by the end of the decade.

I am living this one. Last quarter I helped put a 
data center project north of $700 million into 
play, and I can tell you the constraint is no longer 
capital — it is power. A “will-serve” letter from a 
utility is not the same thing as power you can 
actually count on, and deals are being won and 
lost on that distinction. The financing has gotten 
exotic, too: GPU-backed facilities, forward sales, 
structures that split the power contract off from 
the real estate so different investors can take 
different slices of the risk. It is a genuinely new 
frontier. It is also treacherous — Colliers reports 
more than $64 billion in projects already delayed 
or killed by zoning fights, environmental review, 
and community opposition. The opportunity 
is enormous. So is the number of ways it goes 
sideways.
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THE SAME TOOL IS NOW A WEAPON

Here is where my litigation hat goes back on. The 
same AI that drafts your diligence summary is 
also the best fraud tool criminals have ever had.

The one that should worry every operator and 
every closing agent: deepfakes have reached the 
closing table. Voice cloning now lets a criminal 
sound exactly like your buyer, your banker, or 
your escrow officer and send “updated” wire 
instructions in the last minutes before funds 
move. In one widely reported case, a finance 
employee wired more than $25 million after 
sitting through a video conference in which 
every other person on the call — including the 
CFO — was an AI-generated fake. The FBI already 
attributes billions of dollars in annual losses to 
business email compromise, and cheap voice 
cloning has poured gasoline on it.

And the tool turns on the professionals, too. In the 
first quarter of this year alone, courts imposed 
roughly $145,000 in sanctions on lawyers who 
filed briefs built on AI-invented case citations 
— including a single Oregon penalty north of 
$100,000. One researcher’s running database 
has now catalogued more than 1,200 court filings 
worldwide built on fabricated AI citations, and it 
grows by several every day. These are inventions 
that look flawless — right down to the Bluebook 
formatting — for cases that never existed. In my 
last column I warned about lawyers who push 
buttons and generate fancy documents. This is 

exactly what happens when the button-pusher 
never reads what came out.

THE VOICE ON THE PHONE SOUNDS EXACTLY 
LIKE YOUR CLOSING AGENT. IN 2026, THAT IS 

NO LONGER ENOUGH.

THE TOOLS CHANGED. THE JUDGMENT DIDN’T.

So what do you actually do with all of this? You 
use the good, you guard against the bad, and 
you never confuse the two.

Use AI to read the data room — but have 
someone who has actually closed deals decide 
what the findings mean. Run the draft through 
the machine — but verify every citation, every 
number, and every name before it leaves the 
building. And put a hard rule around money: no 
wire goes out, and no wire instruction changes, 
without a callback to a known number and a 
real human voice confirmed through a second 
channel. Speed is the fraudster’s best friend. 
Slow the last five minutes down.

Because underneath all the new technology, 
the fundamentals have not moved an inch. 
A machine can draft, summarize, and flag. It 
cannot exercise judgment, it cannot be held 
accountable, and it cannot be in the room when 
the deal — or the dispute — actually turns. That 
has always been the job.
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market where many assets are fundamentally 
sound but temporarily misaligned with their 
capital stack, that kind of creativity is often the 
difference between value preserved and value 
destroyed.

Kelley Clarke secures your investments and 
protects your future.

The author of this article, Jon Keith, is a finance 
and technology executive with 20+ years 
leading corporate finance, risk, and digital 
transformation across legal, energy, real 
estate, and manufacturing sectors. Currently, 
he serves as the CFO at Kelley Clarke, PC 
and was, concurrently, serving as the CEO of 
Way Maker Real Estate Partners, a registered 
broker-dealer.  Jon holds an MBA from 
SMU’s Cox School of Business, as well as BBA 
(Accounting) and BA (Economics) degrees 
from The University of Texas at Austin. He 
maintains Series 7, 24, and 63. Passionate about 
community impact, he serves on the Board 
of Directors for the Texas Neurofibromatosis 
Foundation and has previously held board 
officer roles with Embrace Texas.  Jon helps 
organizations grow profitably while managing 
risk and modernizing their operations.
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LITIGATION WATCH: YOU DON’T HAVE 
TO LOSE THE DEAL TO GET SUED

Most sponsors, operators, 
and syndicators believe the 

same thing: it won’t happen to 
me. I’ll never get sued. They build 
the deal, raise the capital, sign the 
offering documents, and move 
on, quietly certain that lawsuits are 
something that happens to other people.

THEN THE MARKET TURNS.

HOW THE STEW STARTS TO BOIL

Here is how it actually happens. Distributions 
pause. A capital call goes out. Investors who 
were thrilled two years ago start re-reading 
documents they never fully understood the 
first time — and they start looking for someone 
to blame. That is the moment a disappointed 
investor becomes a plaintiff. The deal does not 
have to fail for the toxic stew to boil over into 
litigation. It just has to disappoint.

Matt and I recently tried a case that captures 
exactly the moment we are in. The sponsors 
were named individually. Not just the entity — 
the people. And here is the part that should get 
every operator’s attention: the deal hadn’t even 
failed. The investors were suing the sponsors 
personally over a deal that was still alive.

YOU DON’T HAVE TO LOSE THE DEAL TO 
GET SUED. YOU JUST HAVE TO BE STANDING 
THERE WHEN THE MARKET TURNS.

“WE’RE JUST AN INVESTMENT CLUB”

I recently heard someone say it out loud: we’re 
just an investment club, so we’re not governed 
by the securities laws and we certainly can’t be 

sued. Wrong. Dangerously wrong. The 
securities laws do not care what you 
call yourself. They care about what you 

actually did.

Whether something is a security turns on 
substance, not labels. The statutory definition 

of a “security” sweeps in any “investment 
contract” (Securities Act of 1933 § 2(a)(1), 15 U.S.C. 

§ 77b(a)(1); Securities Exchange Act of 1934 § 3(a)
(10), 15 U.S.C. § 78c(a)(10)), and ever since SEC v. 
W.J. Howey Co., 328 U.S. 293 (1946), the test has 
been the same: an investment of money, in a 
common enterprise, with profits expected from 
the efforts of others. If your members hand you 
their money and wait for you to make it grow, 
you are running a securities offering — whether 
the sign on the door says fund, club, or friends 
and family. The Supreme Court has told us for 
decades to disregard the form and look at 
economic reality (United Housing Foundation, 
Inc. v. Forman, 421 U.S. 837 (1975)). Calling a duck 
a club does not make it stop being a duck.

And even in the rare case where the label 
actually holds, “we can’t be sued” is pure 
fantasy. Managers and partners get sued for 
breach of fiduciary duty, breach of the operating 
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DUGAN’S DESK
STOP WAITING FOR THE 
MARKET TO SAVE YOU
Before I tell you what I’m seeing in the market, 
let me tell you where I’ve spent the last quarter.

Over the past 90 days, I tried a case, appeared 
in courts across three states, helped resolve 
a dispute involving more than $400 million, 
modified and restructured distressed loans, 
closed more than $300 million in transactions, 
and helped put a $700 million-plus data center 
project into play.

I don’t tell you that to impress you. I tell you that 
because what follows isn’t based on headlines, 
podcasts, LinkedIn posts, or somebody else’s 
market report. It’s based on what we’re seeing 
in the trenches.

And here’s the biggest takeaway: TOO MANY 
PEOPLE ARE STILL WAITING.

Waiting for rates to fall.
Waiting for lenders to become more flexible.
Waiting for values to recover.
Waiting for transaction volume to return.
Waiting for the market to save them.

The market doesn’t reward people who wait. It 
rewards people who adapt. And right now, that 
gap is widening.

Defaults are increasing.
Foreclosures are increasing.
And office CMBS delinquencies have hit record 
highs — surpassing even the 2008 peak.

Banks are aggressively building special asset 
teams because they know what’s coming: 
more troubled loans, more workouts, more 
restructurings, more foreclosures.

The reality is that many lenders are preparing 
for this cycle more aggressively than many 
borrowers are.

IF THE BANK IS PREPARING FOR 
YOUR PROBLEM BEFORE YOU 
ARE, YOU’RE ALREADY BEHIND.

DISTRESS DOESN’T MEAN DESPAIR

One of the biggest mistakes I see right now is 
people confusing distress with disaster. They 
are not the same thing.

Distress doesn’t mean despair. It means 
opportunity for the bold.

Every distressed cycle follows the same path: 
denial, delay, resolution, opportunity. We are 
entering the resolution phase — and that is 
where opportunity lives.

The operators who win this cycle won’t be the 
ones talking about distress. They’ll be the ones 
solving it.

EVERYONE WANTS TO EAT. FEW ARE 
WILLING TO HUNT.

Everyone says they want deals. Everyone says 
they have dry powder. Everyone says they are 
waiting for opportunity.

Meanwhile, the largest transfer of wealth in 
history is already underway. By 2048, more than 
$124 trillion is expected to change hands. More 
than 11,400 Americans reach retirement age 
every day. And Baby Boomers still control more 
than half of the nation’s wealth.

Businesses will sell.
Properties will sell.
Partnership interests will sell.
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Notes will sell.
Assets will change hands.

The opportunities are coming. The question is 
whether you are positioning yourself to capture 
them.

Because no CRM is going to create opportunity.
No mastermind is going to create opportunity.
No podcast is going to create opportunity.
No networking club is going to create 
opportunity.

At some point, you have to get tactical. At some 
point, you have to hunt.

THIS ISN’T A MARKETING CYCLE. IT’S AN 
EXPERIENCE CYCLE.

As this cycle gets more difficult, we’ve noticed 
something else: more marketing, more content, 
more templates, more self-proclaimed experts.

At the same time, we keep hearing advice from 
people who have never:

•	 arbitrated a dispute
•	 tried a case
•	 negotiated a workout
•	 fought through a foreclosure
•	 restructured a broken capital stack
•	 defended a guarantor claim

That matters. Because this isn’t a marketing 
cycle. It’s an experience cycle.

When the maturity date hits.
When the foreclosure starts.
When the lawsuit arrives.
When the capital stack breaks.

Nobody cares how pretty the document was. 
Nobody cares how polished the marketing is. 
People care about one thing: can you solve the 
problem?

WHEN THINGS GET DIFFICULT, EXPERIENCE 
MATTERS. JUDGMENT MATTERS. BATTLE 
SCARS MATTER.

DON’T BECOME A STATISTIC. DO SOMETHING.

Fix your capital stack.
Build relationships.
Get tactical.

STOP WAITING FOR THE MARKET TO SAVE 
YOU.

Solve problems. Structure creatively. And if you 
have dry powder… GOBBLE GOBBLE.

DUGAN KELLEY
SHAREHOLDER
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CONTACT US TODAY

SCHEDULE YOUR LEGAL  
CONSULTATION

SECURITIES — REAL ESTATE — MERGER AND ACQUISITIONS — LITIGATION — 
CORPORATE AND COMMERCIAL TRANSACTIONS — FUND ADMINISTRATION

PROSPER, TX
603 E. BROADWAY STREET 

PROSPER, TEXAS 75078

P: 972-253-4440

F: 866-611-9852

SANTA BARBARA, CA
P: 805-884-9922

F: 866-611-9852

It’s been great working with the 
Kelley-Clarke firm for all of our real 
estate transactional and securities-
related legal needs. Dugan always 

takes good care of us here at 
PassiveInvesting.com and really 
have our back. One of our best 
decisions was to start using the 

Kelley-Clarke firm.

Dan Hanford 
PassiveInvesting.com

I have never met an attorney that makes 
themselves more available that Dugan 

Kelley. Dugan has never hesitated to take 
a call when I or one of my investors had 
a question. He cares about my investors 

just like they are his own. The Kelley 
Clarke team has become a part of our 
team that we couldn’t imagine doing 

business without.

Whitney Sewell 
Life Bridge Capital


